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Court of Appeals of the District of (Columbia 


No. 5611. 


Margaret A. Darcey, Appellant, 

vs. 

Thomas W. O’Brien, Trustee of the Estate of i Stephen J. 

McArdle. 


a Supreme Court of the District of Columbia 

In Equity. 

No. 52146. 

Margaret A. Darcey, Plaintiff, 

vs. 

Thomas W. O’Brien, Trustee of the Estate of Stephen J. 

McArdle, Defendant. 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered, That in the Supreme Cburt of the 
District of Columbia, at the City of Washingtpn, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Petition. 

Filed November 22, 1930. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 52146. Equity. 

Margaret A. Darcey, 2140 I Street N. W., Plaintiff, 

vs. 

Thomas W. O’Brien, Trustee of the Estate of Stephen J. 

McArdle, 643 Investment Building, Defendant. 

The petition of Margaret A. Darcey respectfully repre¬ 
sents to this Honorable Court as follows: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and brings this suit as 
the sole heir at law and next of kin of Stephen J. McArdle, 
deceased. 

2. That the defendant, Thomas W. O’Brien, is sued as 
substituted trustee under the will of the said Stephen J. 
McArdle. deceased; that said defendant is a citizen of the 
United States and a resident of the District of Columbia. 

3. That Stephen J. McArdle, a resident of the District 
of Columbia, departed this life on the 17th day of Feb¬ 
ruary, 1926, leaving a last will and testament, dated the 
26th day of April, 1924, which said last will and testament 
was by this court, holding a probate division in Adminis¬ 
tration #34,375, admitted to probate and record as a will 
of real and personal property; that Clarence I. Gessford, 
named as executor and trustee under said will and testa¬ 
ment, qualified as such, and thereafter, prior to the ad¬ 
ministration of said estate and trust, on the 14th day of 
November, 1926, died; that James P. McArdle, brother of 

Stephen J. McArdle, was appointed administrator 

2 d. b. n. c. t. a.; that thereafter the said James P. 

McArdle, on January 17, 1929, died, and your pe¬ 
titioner was substituted in his place as administratrix 
d. b. n. c. t. a. 

4. That the first and final account of your petitioner as 
administratrix d. b. n. c. t. a. of the estate of the said 
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Stephen J. McArdle was approved by the probate branch 
of this court on the 21st day of August, 1930, and said 
account showed a residue after distribution of $5,990.82. 

5. That on the 15th day of August, 1930, in Equity Cause 
#48,462, entitled “In Re Estate of Stephen Jl. McArdle, 
Deceased,” Thomas W. O’Brien was appointed substituted 
trustee in the place and stead of James P. ftfcArdle, de¬ 
ceased, the said James P. McArdle having been substi¬ 
tuted trustee in said cause because of the prior death of 
Clarence I. Gessford by order of this court passed in said 
Equity Cause #48,462 on the 12th day of June, 1928; that 
the said Thomas W. O’Brien, trustee, defen4ant herein, 
has had delivered to him by your petitioner adminis¬ 
tratrix d. b. n. c. t. a. the sum of $5,990.82, ahd the said 
sum is now in the possession of the said trustjee. 

6. That the will of Stephen J. McArdle, a true copy of 
which is attached hereto marked “Plaintiff’s Exhibit A,” 
and prayed to be read and considered as a ]iart hereof, 
after providing for certain specific bequests, in Paragraph 
4 thereof states as follows: 

“All the remaining money that is left I give and direct 
my said Trustee, and Executor, Clarence I. Gessford, to 
distribute by him to the patients in Walter Re^d Hospital 
in said District. The worst cases to receiv^ the most 
money. 

The other patients to receive so much in regards to their 
ailments.” 

that the said sum of money in the hands of the de- 
3 fendant trustee is the remaining money directed by 
the testator to be distributed to patients in Walter 
Reed Hospital in accordance with said Paragraph 4 of 
his Will. 

7. That your petitioner is advised and believes that the 
bequest is, on its face, void because of its vagueness and 
uncertainty, and because of the impossibility of the ful¬ 
fillment thereof by the substituted trustee, anc} that your 
petitioner as the sole surviving heir at law abd next of 
kin of the said Stephen J. McArdle is entitled ib equity to 
have said bequest in Paragraph 4 of said will declared to 
be void, considered as a nullity, and all of the fund in the 
hands of the defendant trustee turned over to her. 
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Wherefore, the premises considered, your petitioner 
prays: 

1. That process issue out of this Honorable Court di¬ 
rected to the defendant, Thomas W. O’Brien, commanding 
him to appear herein on a day certain and answer the 
exigencies of this petition. 

2. That upon a final hearing, Paragraph 4 of the will 
of Stephen J. McArdle, deceased, be declared to be void, 
and of no force and effect in law or in equity, and that 
the fund now in the hands of the said trustee be ordered 
turned over to the petitioner herein. 

3. And for such other and further relief as the nature 
of the case may require and to the court seem meet and 
proper. 

MARGARET A. DARCEY. 


District of Columbia, ss: 

Margaret A. Darcey, being first duly sworn according to 
law, on oath deposes and says: that she has read the afore¬ 
going petition by her subscribed, and knows the contents 
thereof; that the matters and things therein stated of her 
personal knowledge are true, and those stated upon 
4 information and belief, she believes to be true. 

MARGARET Ac DARCEY. 

Subscribed and sworn to before me this 17th day of No¬ 
vember, 1930. 

| JAMES E. DODSON, [seal.] 

I Notary Public, D. C. 

DARR, DARR & ESPEY, 

By SEFTON DARR, 

Attorneys for Plaintiff, 

1103 Vermont Avenue N. W., 
i Washington, D. C . 

Defendant’s Answer . 

Filed December 10, 1930. 

• ••••*• 

Thomas W. O’Brien, Trustee of the Estate of Stephen 
J. McArdle, deceased, defendant, for answer to the petition 
of Margaret A. Darcey filed herein, answers and says: 
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1-2-3-4-5-6. That the matters and things alleged and set 
forth in paragraphs 1 to 6, inclusive, of said petition are 
admitted. 

7. That the matters and things alleged and set forth in 
paragraph 7 of said petition, upon information and belief, 
are admitted. 

This defendant, further answering, says that the Walter 
Reed Hospital mentioned in paragraph 4 of tjhe last will 
and testament of Stephen J. McArdle, deceased, and re¬ 
ferred to in paragraph 6 of said petition, hhs a normal 
capacity of 1,000 beds and serves as a general hospital 
for the Army of the United States at large and as a sta¬ 
tion hospital for all troops stationed in the vidinity of the 
District of Columbia, and also cares ior patients 
5 certified to the said hospital by the United States 
Veterans’ Bureau, as well as for civilianj patients. 

And this defendant, further answering, avers that the 
annual report of the Surgeon General of the United States 
Army for the year 1930, shows that the annual turnover 
of patients treated at the Walter Reed Hospital is in ex¬ 
cess of 7,000 in number, as will appear by reference to said 
report, covering “ Movement of Sick” at said hospital, 
which reads as follows: 

i 

“The number of patients remaining in the hospital Jan¬ 
uary 1, 1929, w’as 827. The number of admissions during 
the year was 7,122, including officers on the I active list, 
505; student nurses, 84; Army Nurse Corps, 4ll; warrant 
officers, 24; enlisted men, 1,848; officers and enlisted men, 
retired, including warrant officers, 174; United States Vet¬ 
erans’ Bureau, 2,806; civilians, 1,640; total to be accounted 
for, 7,949. Dispositions during the year: Duty, £,067; died, 
229; transferred to other hospitals, 89; discharged on cer¬ 
tificate of disability, 198; discharged from thje hospital, 
United States Veterans’ Bureau, 2,668; discharged from 
the hospital, civilians, 1,887; total disposed of 7,138; re¬ 
maining in hospital December 31, 1929, 811.” 

And this defendant, further answering, sa^s that as 
trustee aforesaid he is most willing and desiroujs of carry¬ 
ing out the said provisions of the said fourth paragraph 
of the last will and testament of the said Stephen J. Mc¬ 
Ardle, deceased, but, because of the facts and circum- 
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stances herein and hereby set forth, he is unable to make 
distribution of the funds in hand in the absence of specific 
directions and instructions from this Honorable Court for 
which he humbly prays. 

i THOMAS W. O’BRIEN. 

6 District of Columbia, ss: 

Thomas W. O’Brien, being first duly sworn according to 
law', on oath deposes and says: that he has read the afore¬ 
going petition by him subscribed, and knows the contents 
thereof; that the matters and things therein stated of his 
personal knowledge are true, and those stated upon infor¬ 
mation and belief, he believes to be true. 

THOMAS W. O’BRIEN. 

Subscribed and sworn to before me this 9" day of De¬ 
cember, A. D. 1930. 

[seal.] GENEVIEVE B. PAGE, 

! Notary Public, D. C . 

My comm, expires May 24, 1935. 

LAMBERT O’DONNELL, 

Attorney for Defendant, 

Westory Bldg., Washington, D. C. 

Motion to Strike Answer. 

Filed December 11, 1930. 

• ••»•#• 

Comes now the plaintiff, by her attorneys, and moves 
the court to strike out the answer of the defendant, Thomas 
W. O’Brien, trustee, and to enter herein a decree declar¬ 
ing the bequest set forth in the bill of complaint as void 
and of no effect, and ordering the defendant trustee to 
pay over the fund in his hands to the plaintiff herein, and 
for reasons assigns the following: 

1. That the answer of the defendant does not set up any 
facts constituting a defense to the plaintiff’s bill of com¬ 
plaint. 

2. That the answrer of the defendant does not in anywise 
controvert the allegations of the bill of complaint. 
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3. And for such other and further reasons as ap- 

7 pear on the face of the pleadings. | 

DARK, DARR &| ESPEY, 
By SEFTON DARR, 

Attorneys for Plaintiff . 

To Lambert O’Donnell, Esq., j 

Attorney for Defendant, 

Westory Building: 

Please take notice that we shall call the foregbing motion 
to the attention of one of the Justices of the Supreme Court 
of the District of Columbia, Holding an Equity Court, on 
Friday, December 12, 1930, at 10 A. M., or as ^oon there¬ 
after as counsel may be heard. 

DARR, DARR & ESPEY, 
By SEFTON DARR, 

Attorneys for plaintiff. 

Service of the aforegoing motion and notice acknowl¬ 
edged this 10 day of December, 1930. 

LAMBERT O’DONNELL, 

By VIRGINIA MORRIS, 

Attorney for Defendant. 

\ 

Memorandum of Court. j 

Filed June 18, 1931. 

# * • # • # J * 

After careful consideration of the briefs on both sides 
I am of opinion that the residuary bequest creates a chari¬ 
table trust, the details of which are to be administered 
by the trustee. 

Therefore the motion to strike the answer will be denied. 
June 18, 1931. 

JESSE C. ADKIjSTS, 

Justice. 

\ 

8 Stipulation as to Facts. 

Filed November 24, 1931. 

i 

• * # # « # j « 

It is hereby stipulated by and between Sefton Darr, of 
Darr and Darr, attorneys for the plaintiff, and Lambert 
O’Donnell, and Norman B. Landreau, attorneys for the 
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defendant, that the following facts with respect to the 
above cause of action are admitted as true. 

That Stephen J. McArdle, a resident of the District of 
Columbia, died on the 17th day of February, 1926, leaving 
a will dated the 26th day of April, 1924, vrhich will was 
admitted to probate as a will of real and personal prop¬ 
erty by the Probate Division of the Supreme Court of the 
District of Columbia in Administration No. 34,375; that 
Clarence I. Gessford, named as executor and trustee under 
said will, qualified as such executor and trustee, and prior 
to the administration of the trust, on the 14th day of No¬ 
vember, 1926, died; that James P. McArdle, brother of 
Stephen J. McArdle, was appointed administrator d. b. n. 
c. t. a.; that the said James P. McArdle on January 17, 
1929, died, and Margaret A. Darcey was substituted in 
his place as administratrix d. b. n. c. t. a.; that the first 
and final account of the said Margaret A. Darcey, admin¬ 
istratrix, was approved by the Probate Branch of the 
Supreme Court of the District of Columbia on the 21st 
day of August,' 1930, and said account showed a residue, 
after distribution, of $5,990.82; that thereafter, on the 15th 
day of August, 1930, in Equity Cause No. 48,462, entitled 
“In Re Estate of Stephen J. McArdle, Deceased”, the de¬ 
fendant, Thomas W. O’Brien, was appointed substituted 
trustee in the place and stead of James P. McArdle, de¬ 
ceased, the said James P. McArdle having been substi¬ 
tuted trustee in said cause because of the prior death 

9 of Clarence I. Gessford, by order of this court 
passed in said Equity Cause No. 48,462, on the 12th 

day of June, 1928; that the defendant, Thomas W. O’Brien, 
trustee, had delivered to him by Margaret A. Darcey, ad¬ 
ministratrix d. b. n. c. t. a., the aforementioned sum of 
$5,990.82, and said sum with accrued interest is now in 
the possession of said defendant trustee. 

That the plaintiff’s Exhibit A attached to the original 
petition herein is a true copy of the will of Stephen J. Mc¬ 
Ardle, and that the money in the hands of the defendant 
trustee is the remaining money directed by the testator 
to be distributed to patients in Walter Reed Hospital, in 
accordance with paragraph 4 of the said will. 

That as appears by the report of the Surgeon General 
of the Army for the week ending February 20, 1926, the 
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i 

patients at Walter Reed Hospital were as follows: 81 per¬ 
manent officers of the Army, 1 temporary officer of the 
Army, 15 nurses, 376 enlisted men of the Army, 497 civilian 
Veterans’ Bureau beneficiaries, and 114 other civilians, or 
a total of 1,084 patients at Walter Reed Hospital during 
said week ending February 20, 1926; that as further ap¬ 
pears by the annual report of the Surgeon General for 
the year 1926, there were in said hospital on January 1, 
1926, 891 patients, and during the year 1926 the follow¬ 
ing admissions to the hospital were made: active officers 
of the Army, 470; warrant officers of the Army,! 34; Army 
field clerks, 10; Army nurse corps, 29; active eiilisted men 
of the Army, 1,713; retired officers of the Arihy, 56; re¬ 
tired enlisted men, 34; beneficiaries of the Veterans’ Bu¬ 
reau, 2,809; Army school of nursing, 78; dependents of 
military personnel and other civilians, 1,622; retired war¬ 
rant officers of the Army, 3; or a total admission to the 
hospital during said year of 1926 of 6,858 patijents; that 
as further appears from the annual report of thq Surgeon 
General of the Army for the year 1926, the Walter Reed 
Hospital rendered medical service as follows: gen- 
10 eral medical service; electrocardiograph service; 

treated patients for diabetes mellitus, for infectious 
diseases; rendered reconstruction service using physio¬ 
therapy and radiotherapy in connection therewith; neuro¬ 
psychiatric service, general surgery, septic surgery, chest 
surgery, faciomaxillary surgery, orthopedics, urology, 
gynecology; in the obstetrical department, 218 patients 
were delivered during the year; 205 living patients were 
born, and there were 16 still births; said Walter Seed Hos¬ 
pital also conducted an eye, ear, nose and throat depart¬ 
ment, ex-ray and dental service, administered anaesthesia, 
maintained laboratory service and occupational therapy. 

That Margaret A. Darcey is the sole surviving heir at 
law and next of kin of Stephen J. McArdle. 

That on the 17th day of February, 1926, thjere were 
civilian, male and female, patients at Walter Reed Hos¬ 
pital, together with male and female personnel of ^he Army 
of the United States, including nurses, enlisted taen, and 
officers, being treated for diseases, ailments, sicknesses, re¬ 
quiring medical and surgical attention, from slight and in¬ 
consequential sicknesses and disabilities to serious and 
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dangerous ailments, disabilities, and diseases, in varied 
degree, and under varying circumstances. 

DARK and DARR, 

By SEFTON DARR, 

Attorneys for Plaintiff. 
LAMBERT O’DONNELL, 
NORMAN B. LANDREAU, 

Attorneys for Defendant. 

11 Final Decree. 

Filed November 24, 1931. 

• * 1 * • • * • 

This cause, coming on to be heard upon the petition of 
the plaintiff herein, the answer of the defendant filed 
herein, the motion of the plaintiff to strike the answer of 
the defendant, and the agreed stipulation of facts, and ar¬ 
gument of counsel, and upon consideration of the same, 
the court finds the facts to be as stated in said stipulation, 
and further finds as a matter of fact and as a matter of 
law, that the residuary bequest contained in paragraph 4 
of the will of Stephen J. McArdle, deceased, created a 
charitable trust capable of being carried out in accordance 
with the directions contained in said residuary bequest, 
and that the same is not void because of uncertainty and 
impossibility of fulfillment, and that the details of the trust 
are capable of being administered by the trustee whose 
duty it is so to do. It is, by the court, this 24th day of 
November, 1931, 

Ordered, adjudged and decreed that the bill of complaint 
filed herein by the plaintiff be, and the same is, hereby 
dismissed, costs to be taxed against the said plaintiff. 

JESSE C. ADKINS, 

Justice. 


From the above decree, the plaintiff, by her attorney of 
record, hereby notes an appeal to the Court of Appeals 
of the District of Columbia, and fixes the bond for costs 
in the sum of one hundred dollars, or a deposit of fifty 
dollars cash in lieu of bond. 


JESSE C. ADKINS, 

Justice. 


DARR and DARR, 

By SEFTON DARR, 

Attorneys for Plaintiff. 
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I 

12 Memorandum . 

December 1, 1931.—$50 deposit in lieu of bon4 on appeal. 

Assignment of Errors . 

Filed December 5, 1931. | 

• • • # # * i * 

The errors committed by the Court are: 

1. The Court erred in denying the plaintiff motion to 
strike the defendant’s answer. 

2. The Court erred in dismissing plaintiff’s 

3. The Court erred in holding that the residuary bequest 
in the will of Stephen J. McArdle created a charitable trust. 

4. The Court erred in holding that the details of the 
trust were to be administered by the trustee. 

5. The Court erred in not finding the residuary bequest 
in the will of Stephen J. McArdle constituted 4 gift to a 
particular class. 

6. The Court erred in holding and finding that the re¬ 
siduary bequest in the will of Stephen J. McArdle was 
not void because of uncertainty and impossibility of ful¬ 
fillment. 

7. The Court erred in other respects apparent of record. 

DARK and DARK, 
By SEFTON ]j)ARR. 

I 

Service of a copy of the foregoing assignment of errors 
is hereby acknowledged this 4th day of December, 1931. 

LAMBERT O’DONNELL, 

Attorney for Defendant . 

13 Designation of Record . 

Filed December 5, 1931. 

* • • * * # • 

The Clerk of the Supreme Court of the District of Co¬ 
lumbia : 

I 

Please prepare transcript of record on appeal to the 
Court of Appeals in the above-entitled cause to include the 
following: 

1. November 22, 1930. Original petition to declare a 
trust void and plaintiff’s Exhibit A. 

2. December 10, 1930. Defendant’s answer. I 
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3. December ill, 1930. Motion to strike answer and no¬ 
tice filed. 

4. June 18, 1931. Memorandum of Adkins, Justice, de¬ 
nying motion to strike filed. 

5. November 24, 1931. Stipulation as to the facts. 

6. November 24, 1931. Final decree dismissing bill with 
costs, noting of appeal in open Court and fixing a bond. 

7. December 1,1931. Memorandum showing cash deposit 
for cost on appeal. 

8. Assignment of errors. 

9. This designation of record. 

DARK and DARE, 

' By SEFTON DARE. 

Service of a copy of the foregoing designation of record 
is hereby acknowledged this 4th day of December, 1931. 

LAMBERT O’DONNELL, 

Attorney for Defendant . 

14 Supreme Court of the District of Columbia. 

United States of Amebica, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing - 
pages numbered from 1 to 13, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 52146 in Equity, wherein 
Margaret A. Darcey is Plaintiff and Thomas W. O’Brien, 
Trustee of the Estate of Stephen J. McArdle, is Defend¬ 
ant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 9th day of February, 1932. 

I FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5611. Margaret A. Darcey, appellant, vs. Thomas W. 
O’Brien, trustee of the estate of Stephen J. McArdle. 
Court of Appeals, District of Columbia. Filed Feb. 10, 
1932. Henry W. Hodges, Clerk. 
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IX THE 


Court of Appeals: of tfje district of Columbia 

January Term, 1932. j 

No. 5611. 


MARGARET A. DARCEY, Appellant, 

VS. I 

I 

THOMAS W. O’BRIEN, Trustee of the Estate of 

| 

Stephen J. MeArdle, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF THE CASE. 

i 

I 

The appellant, Margaret A. Darcey, filed oil No¬ 
vember 22, 1930, in the Supreme Court of the District 
of Columbia a petition to declare void a trust s^t out 
in the fourth paragraph of the will of Stephen J. 
MeArdle. On December 10, 1930, the appellee filed 
an answer to this petition. On December 11, 1930, 
the appellant filed a motion to strike the aniswer, 
which motion was denied on June 18, 1931. On No¬ 
vember 24, 1931, an agreed stipulation of facts was 
filed. On the same day, the court granted a final de¬ 
cree dismissing the appellant’s petition. 

This case is an appeal from said final decree. 

The undisputed facts of this case as set forth in 
appellant’s petition (R. 2), appellee’s answer (R. 4), 
and the stipulation as to facts (R. 7), are as follows: 

Stephen J. MeArdle, a resident of the District of 




Columbia, died February 17, 1926, leaving a will dated 
April 26, 1924, which will was admitted to probate 
as a will of real and personal property by the Probate 
Division of the Supreme Court of the District of Co¬ 
lumbia. Clarence I. Gessford, named as executor and 
trustee under said will, qualified as such executor and 
trustee, but died on November 14, 1926, prior to the 
administration of the trust. James P. McArdle, 
brother of Stephen J. McArdle, was appointed admin¬ 
istrator d. b. n. c. t. a. The said James P. McArdle 
died on January 17,1929, and Margaret A. Darcev was 
substituted in his place as administratrix d. b. n. c. t. a. 
The first and final account of said Margaret A. Darcev 
as such administratrix was approved by the court on 
August 21, 1930, and said account showed a residue 
after distribution of $5,990.82. 

On August 15, 1930, in Equity Cause No. 48462, en¬ 
titled 4i In re Estate of Stephen J. McArdle, De¬ 
ceased”, the appellee, Thomas W. O’Brien, was sub¬ 
stituted trustee in the place and stead of James P. Mc¬ 
Ardle, deceased, the same James P. McArdle having 
been substituted trustee in said case because of the 
prior death of said Clarence I. Gessford by order of 
the court passed in said Equity Cause No. 48462 on 
June 12, 192S. The said Margaret A. Darcev, ad¬ 
ministratrix d. b. n. c. t. a of the estate of Stephen J. 
McArdle, delivered to the appellee, trustee of the es¬ 
tate of Stephen J. McArdle, the aforementioned sum 
of $5,990.82, which said sum with accrued interest is 
now in the possession of said appellee trustee. 

The residuary bequest of the will of Stephen J. Mc¬ 
Ardle, which is paragraph four of the said will, setting 
up the trust that the appellant filed her petition to 
have declared void, is as follows: 
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“All the remaining money that is left I give 
and direct my said Trustee, and Executoij, Clar¬ 
ence I. Gessford, to distribute by him to the 
patients in Walter Reed Hospital in said restrict. 
The worst cases to receive the most monevL 
The other patients to receive so much in Regards 
to their ailments.” ! 

A true copy of the said will of Stephen J. MeArdle 
has been made part of the record by stipulation, it 
having been omitted inadvertently when the record 
was prepared. 

The aforementioned sum of $5,990.82 is the remain¬ 
ing money directed by the said Stephen J. MeArdle 
to be distributed to the patients of Walter Ree<jl Hos¬ 
pital in accordance with the above quoted paragraph 
four of the said will. 

As appears by the report of the Surgeon General 
of the Army for the week ending February 20, 1926, 
the patients at Walter Reed Hospital were as follows: 
81 permanent officers of the Army, 1 temporary officer 
of the Army, 15 nurses, 376 enlisted men of the Army, 
497 civilian Veterans ’ Bureau beneficiaries, arid 114 
other civilians, or a total of 1,084 patients at falter 
Reed Hospital during said week ending February 20, 
1926. 

As further appears from the annual report <^f the 
Surgeon General for the year 1926, there were in said 
hospital on January 1, 1926, 891 patients; and during 
the year the following admissions to the hospital were 
made: Active officers of the Army, 470; warrant of¬ 
ficers of the Army, 34; Army field clerks, 10; Army 
nurse corps, 29; active enlisted men of the Army, 
1,713; retired officers of the Army, 56; retired en- 
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listed men, 34; beneficiaries of the Veterans ’ Bureau, 
2,809; Army school of nursing, 78; dependents of 
military personnel and other civilians, 1,622; retired 
warrant officers of the Army, 3; or a total admission 
to the hospital during said year of 1926 of 6,858 
patients. 

As further appears from the annual report of the 
Surgeon General of the Army for the year 1926, the 
Walter Heed Hospital rendered medical service as 
follows: General medical service; electrocardiograph 
service; treatment of patients for diabetes inellitus 
and for infectious diseases; rendered reconstruction 
service using physiotherapy and radiotherapy in con¬ 
nection therewith; neuropsychiatric service, general 
surgery, septic surgery, faciomaxillary surgery, ortho¬ 
pedics, urology, gynecology; in the obstetrical depart¬ 
ment, 21S patients were delivered during the year; 
205 living patients were born, and there were 16 still¬ 
births; and Walter Reed Hospital also conducted an 
eye, ear, nose and throat department, X-ray and dental 
service, administered anaesthesia, maintained labora¬ 
tory service and occupational therapy. 

On February 17, 1926, there were civilian, male and 
female, patients at Walter Reed Hospital, together 
with male and female personnel of the Army of the 
United States, including nurses, enlisted men, and 
officers, being treated for diseases, ailments, sicknesses, 
requiring medical and surgical attention, from slight 
and inconsequential sicknesses and disabilities to seri¬ 
ous and dangerous ailments, disabilities, and diseases, 
in varied degree, and under varying circumstances. 

The appellant, Margaret A. Darcey, is the sole sur¬ 
viving heir at law and next of kin of the said Stephen 
J. McArdle, deceased. Her petition was based on the 


ground that as an intestacy would result as to the 
aforementioned sum of $5,990.82 if the trust ip para¬ 
graph four of said will were declared void, a resulting 
trust in her favor should be found and the appellee 
trustee directed to turn the aforementioned su|m over 
to her. The court, however, dismissed her pjetition, 
holding that the said paragraph four created a charit¬ 
able trust capable of being carried out in accordance 
with the directions contained in said paragraph four 
and that the trust was not void because of uncertainty 
or impossibility of fulfilment. j 

I 

I 

ASSIGNMENT OF ERRORS. 

The errors committed bv the court are: i 

mf 

1. The court erred in denying the plaintiff’s mo¬ 
tion to strike the defendant’s answer. 

2. The court erred in dismissing plaintiff’s bill. 

3. The court erred in holding that the residuary 
bequest in the will of Stephen J. McArdle created a 
charitable trust. 

4. The court erred in holding that the details !of the 
trust were to be administered by the trustee. 

5. The court erred in not finding the residuary be¬ 

quest in the will of Stephen J. McArdle constituted a 
gift to a particular class. j 

6. The court erred in holding and finding that the 

residuary bequest in the will of Stephen J. McArdle 
was not void because of uncertainty and impossibility 
of fulfilment. j 

7. The court erred in other respects appareint of 

record. I 
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QUESTIONS PRESENTED. 


1. Does the following bequest create a charitable 
trust ? 


“All the remaining monev that is left I give 
and direct my said Trustee, and Executor, Clar¬ 
ence I. Gessford, to distribute bv him to the 
patients in Walter Reed Hospital in said District. 

The worst cases to receive the most monev. 

* 

The other patients to receive so much in regards 
to their ailments.’’ 

2. Is the said bequest void because of vagueness and 

uncertaintv in regard to the amount due to each bene- 

ficiarv? 

* 

3. Is the said bequest void because of impractic¬ 
ability or of impossibility of fulfilment by the appellee 
trustee ? 

4. May the fund bequeathed by the said bequest be 
distributed to the beneficiaries designated in some 
other proportion than that laid down by the testator, 
or be distributed under the cy pres doctrine? 
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ARGUMENT. 

1. The bequest involved herein is not a charitable 
trust, but is merely an attempted gift of 
money to individuals of a certain class. 

It becomes necessary at once to ascertain whether 
the residuary gift made in the said paragraph four 
of the will of Stephen J. McArdle constitutes a I charit¬ 
able trust. It is contended by the appellant that it is 
not a charitable trust, but is merely a gift of money 
to individuals of a certain class, and, thereforp, must 
be measured by the rules applicable to bequesjts to a 
class. The appellant shall first attempt to establish 
that it is not a charitable trust, and then to establish 
that it is a bequest to a class, and, as such, because of 
its terms and nature, is too uncertain, too vaghe, and 
too impracticable to permit of fulfillment by the 
trustee. 

“Charitable” has been defined in Re Moore’s Es¬ 
tate, 122 N. Y. S. 828, 831, as follows: 

“ ‘ Charitable 9 in its usual and ordinary sense 
means pertaining to almsgiving or relief of the 
poor, springing from charity, or intended fob char¬ 
ity. In a legal sense charity has been defined as 
a gift to be applied lawfully, among other things, 
for the benefit of an indefinite number of persons, 
by bringing their hearts under the influence of 
education or religion, relieving their bodied from 
disease or suffering.” 

The Supreme Court of the United States in the case 
of Ould v. Washington Hospital, 95 U. S. 303, 311; 
24 L. Ed. 450, 451, states in defining charity: 
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44 A charitable use, where neither law nor public 
policy forbids, may be applied to almost anything 
that tends to promote the well doing and well 
being of social man . . . 

4 4 In the Girard Will case, the leading counsel 

for the will thus defined charitv: ‘Whatever is 

* 

given for the love of God, or the love of your 
neighbor, in the catholic and universal sense — 
given from these motives and to these ends, free 
from the stain of every consideration that is per¬ 
sonal, private, or selfish. ’ ” 

These definitions do not fit the bequest in question 
because there is no definite number of persons, there 
is no intention to bring their hearts under the influ¬ 
ence of education or religion, there is no intention of 
relieving their bodies from disease or suffering, and 
there is no tendency to promote the well-doing or well¬ 
being of social man. There is onlv the giving of an 
indefinite sum of money, incapable of being definitely 
ascertained, to a class of persons who, while not cer¬ 
tain at the time the bequest was made, are capable of 
being definitely ascertained as being those persons who 
were patients at Walter Reed Hospital at the time of 
the testator’s death. The bequest in question merely 
attempts to make a gift of a few dollars to each of 
the patients in Walter Reed Hospital at the time of 
the testator’s death. It does not enable the bene¬ 
ficiaries either individuallv or collectivelv to get better 
medical treatment in a government-supported hospital. 
Its intention is, and its effect would be, only to enrich 
approximately one thousand certain individuals by 
varying sums of several dollars apiece. The bequest 
is not given 44 in the catholic and universal sense”; it 

is no more benevolent or charitable than anv other be- 

* 
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quest. The beneficiaries of this bequest, as are the 
beneficiaries of other non-charitable bequests, pre free 
to use the money received as they please and for their 
own private good. The fact that the beneficiajies are 
the patients of a certain hospital does not make the 
gift charitable in the legal sense. 1 

In Kain v. Gibboney, 101 U. S. 362, 25 L. lid. 813, 
the following bequest was involved: “To Ricfyard V. 
Wheelan, Bishop of Wheeling, Ohio, or his successor 
in said dignity”, the testatrix adding, “who is hereby 
constituted a trustee for the benefit of the comjmunity 
(previously described as a religious community at¬ 
tached to the Roman Catholic Church) of which) I may 
die a member, the said property or money to be ex¬ 
pended by the said trustee for the use and benefit of 
said community”. 

The court said, on page 365: j 

“This bequest is, therefore, plainly invalid, un¬ 
less it can be supported as a charity. And it is 
far from evident that it is a gift for charitable 
uses. It looks more like a private bounty . Char¬ 
ity is generally defined as a gift for a public use. 
Such is its legal meaning. Here the beneficial in¬ 
terest is given to a religious community, bjut not 
declared to be for religious uses. There is nothing 
in the will to show that aid to the poor, or aid to 
learning, or aid to religion or to any humape ob¬ 
ject was intended.” (Italics ours.) 

The same language may be applied to the bequest 
involved herein, which is nothing more than a “private 
bounty”. j 

Uncertainty of beneficiaries is an essential element 
of a charitable gift or trust. 
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The Court of Appeals of the District of Columbia 
in the case of Washington Loan and Trust Co. v. Ham¬ 
mond, 51 App. D. C. 260, 265, states in referring to a 
charitable trust: 

“One of the essentials of such a trust is in- 
definiteness as to beneficiaries. 77 

In the case of Columbian University v. Taylor, 25 
App. D. C. 124, 131, the court said: 

“As said by Mr. Pomeroy: ‘One of the dis¬ 
tinguishing elements of a ‘ charitable 7 as com¬ 
pared with an ordinary trust consists in the gen¬ 
erality, indefiniteness, and even uncertainty which 
is permitted in describing the objects and pur¬ 
poses of the beneficiaries. From the very defini¬ 
tion of ‘charitable trust 7 the beneficiaries are al- 
wavs an uncertain bodv or class. 7 . . , 77 

* v 

The United States Circuit Court of Appeals in 
Tincher v. Arnold, 147 F. 665, 670, 7 L. R. A. (N. S.) 
471, 476, states: “Charitv begins where certaintv in 
the beneficiarv ends. In fact such a certainty will 
avoid the trust. 77 

There can be no question that the beneficiaries in 
the present case are certain. It is a well known and 
admitted fact that the Walter Reed Hospital is re¬ 
quired by law to keep and maintain a record of patients 
receiving treatment there. It is merely a matter of 
securing from the proper officers of the hospital the 
names of the patients who were there on February 17, 
1926, the date on which the testator died. The bene¬ 
ficiaries would then be certain because the bequest defi¬ 
nitely states “the patients in Walter Reed Hospital 77 . 
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This includes all patients in Walter Reed Hospital 
without question. 

The will does not provide that the money sjiall be 
used by the trustees for the benefit of the patients in 
Walter Reed Hospital for either a definite or indefinite 
period of time, but directs that he shall distribute the 
money to them, meaning thereby that the money is to 
be distributed to them upon the settlement of £he es¬ 
tate as this is the residuary bequest. If this |vere a 
bequest of money to establish a library for the benefit 
of the patients at Walter Reed Hospital, then it| would 
be a charitable trust because the beneficiaries wdmld be 

i 

an indefinite and uncertain group, because all the pa¬ 
tients at Walter Reed Hospital during the time the 
library was maintained would be entitled to its use 
and, therefore, would be beneficiaries. 

This principle is illustrated in the case of Columbian 
University v. Taylor, supra, where the court helcjl valid 
on its face a devise of land to an educational institu¬ 
tion to create an endowment to be used for the free 
education of voung men to fit them for admission to 
the Naval Academy. In that case the class of bene¬ 
ficiaries was described and limited in a general sort 
of way. The beneficiaries themselves, however^ were 
absolutely uncertain and indefinite until individually 
admitted to the institution. The beneficiaries jwould 
be constantly changing. It would be impossible to 
designate all the individual beneficiaries at any one 
time. In the present case, each individual beneficiary 
was definitely named on the date of the testator’s 
death, as in any other absolute bequest to a clas$. 

Ruling Case Law under the title “Charities” in 
volume 5 at page 293, states: 
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“Nothing, however, is a charity in a legal sense, 
except that which is limited to some charitable 
use. An absolute gift or bequest is not ‘a char¬ 
ity.’ ” 

The bequest in the present case is an absolute one, 
with no charitable purpose specified, no charitable use 
described, and apparently none intended. It is simply 
an attempt to make a gift of money to a class of per¬ 
sons, unascertainable at the time the bequest was made, 
but capable of definite ascertainment at the time of 
the testator’s death. 


2. The bequest involved herein is void because it is 
impossible to ascertain the amount due 
to each beneficiary. 

The bequest in question is an attempt to make a gift 
to a class. It fails in that purpose because it is vague 
and uncertain as to the amount of monev that each 
beneficiary will receive and because it is impossible 
to determine the amount each is to receive using the 
standard fixed by the testator when he says: “The 
worst cases to receive the most money. The other 
patients so much in regards to their ailments.” 

In the case of In re King, 200 N. Y. 189, 193, 34 
L. R. A. (N. S.) 945, 949, the court states: 

“A gift to a class has been defined as ‘a gift 
of an aggregate sum to a body of persons uncer¬ 
tain in number at the time of the gift, to be ascer¬ 
tained at a future time, and who are all to take 
in equal or in some other definite proportions, 
the share of each being dependent for its amount 
upon the ultimate number of persons.’ 1 Jarman, 
Wills, 6th Ed. 232.” (Italics ours.) 
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In the case of Slieedy v. Roach, 124 Mass. 472, 476, 
26 A. R. 680, 682, the court said: j 

j 

“ Among the essentials of a valid trust ar£, that 
the precise nature of the trust which the doijior in¬ 
tended to create should appear, and that the par¬ 
ticular persons who are to take as cestuis que 
trust, and the proportions in which they are to 
take, should be pointed out.” 

l 

Our own Court, in the case of Dalilgren v. Dahlgren, 
55 App. D. C. 52, 56, said: j 

I 

“The declaration of trust, whether written or 
oral, must be reasonably certain in its material 
terms, and this requisite of certainty includes the 
subject-matter or property embraced within the 
trust, the beneficiaries or persons in whose fyehalf 
it is created, the nature and quantity of interest 
which they are to have, and the manner in which 
the trust is to be performed.” 

In the case of Colbert v. Speer, 24 App. D. C. 187, 
the court said, on page 210, after holding a certain 
bequest void for uncertainty: ! 

I 

“This bequest or direction falls within theJprin- 
ciple of a large class of cases, wherein it has been 
held that the bequests were void for uncertainty 
and uncompleteness. As, for instance . . | . ; 

or where the sums or charities are whollv uhcer- 

V 

tain and indefinite.” 

It appears then that one of the essential requisites 
of a gift to a class or of a trust in which therc^ are 
more than one beneficiary is that the beneficiaries 


l 

i 
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should take in equal, or in some other definite propor¬ 
tions. In the present case, as the beneficiaries are not 
all to take equal proportions, they must take in some 
other definite proportions in order that the gift be 
valid. The proportions are to be governed by the lan¬ 
guage used in the will: “The worst cases to receive 
the most money. The other patients to receive so 
much in regards to their ailments.’’ The report of 
the Surgeon General of the Army (R. 8, 9) indicates 
that on the dav of the testator’s death there were in 
Walter Rebd Hospital over one thousand patients suf¬ 
fering from numerous diseases and ailments, both 
slight and serious. It is difficult to understand how 
the appellee trustee would distribute the sum of ap¬ 
proximately $6,000.00 among the over one thousand 
patients in Walter Reed Hosuital at the time of testa¬ 
tor’s death, in accordance with the testator’s direc¬ 
tions. Would a patient with a cancer receive more 
than one with pneumonia, and how much; would a 
patient who was recovering from an appendectomy re¬ 
ceive more than one recovering from a tonsillotomy, 
and how much? As everv disease and ailment is dif- 
ferent and as there are different stages to the same 
disease or ailment, practically every patient in the hos¬ 
pital should receive a different amount under the tes¬ 
tator’s directions. But no one is able to determine 
what these amounts should be. 

In the case of Gill v. Grand Tower Mining Co., 92 
Ill. 249, the provision in the will reads as follows: 

“It is my will that 60 acres of the place that I 
now reside on be laid off in town lots, and be dis¬ 
posed of in the manner hereinafter directed: First 
to Cynthia Hunt I give and bequeath one lot,— 
the lot that John Hunt’s store now stands on; to 
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Garland Laughlin I give and bequeath one lot; to 
Samuel Laughlin I give and bequeath one lot; to 
George Gill I give and bequeath one lot; (etc. to 
five others).” 

In referring to this provision the court said oh page 
254: | 

“no size of lots is given, nor is any particular lot 
devised to any one person . . . ; but where 

there is so much uncertainty that the real inten¬ 
tion cannot be ascertained, then, of course, the 
provision of the will obscured in doubt mu^t fall. 
Here it would be impossible to execute the direc¬ 
tion indicated in the will, and the land directed to 
be divided into lots must descend as an intestate 
estate.” j 

The foregoing case carried the rule much fhrther 
than it is necessary in the present case. It could I easily 
have been said that the testator’s intention was that 
the 60 acres were to be divided into lots equal ip size, 
using the number of devisees specified as the nfimber 
of lots, and give each one, if there were ten, onh-tenth 
of the whole of the 60 acres. But where there was so 
much uncertainty that the real intention of the testator 
could not be ascertained, the court held the devise void 
rather than make a new will for the testator. 

The case of Flint v. Warren , 15 Simons 626, 60 E. R. 
763 (Eng.), is especially pertinent. In that cash, the 
testatrix gave to each of the in-brothers and in-sisters 
for the time being resident in the several hospitals of, 
or in the vicinity of Canterbury whose yearly income 
should not exceed 25 pounds an augmentation of 5 
pounds forever. The court said that no human being 
could state what sum ought to be appropriated to 
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answer the bequest, and as it was uncertain what sum 
was given, he must declare the bequest to be void for 
uncertaintv. 

There is no human being who can state what sum 
each of the patients at Walter Reed Hospital should 
receive under the terms of the will involved herein. 

In the case of Jubber v. Jubber, 9 Sim. 503, 59 E. R. 
452 (Eng.), the court held the following bequest void 
for uncertaintv: 

“I request a handsome gratuity to be given to 
each of the executors.’ ’ 

In the case of Blundell v. Gladstone, 14 Sim. 83, 60 
E. R. 288 (Eng.), the testator devised his farm in A 
in possession of T. H. to T. R. The testator had two 
farms in A in the possession of T. H. The court held 
that the bequest was void, and that the farms should 
pass by the general devise. 

In the case of Peck v. Halsey, 2 P. Wms. 388, 24 
E. R. 780 (Eng.), the testatrix bequeathed to her 
grandchild some of her best linen. The court held that 
this bequest was void for uncertainty. 

A bequest to “whoever has been his best friend” 
'was held void on the ground that it would be difficult 
for anyone living to say who had been his best friend. 
Early v. Arnold, 119 Va. 500, 89 S. E. 900. 

In the case of Tnppe v. Frazier, 4 Harrison and 
Johnson (Md.) 446, the court held that a legacy to the 
“really distressed private poor” of a named county 
was void for uncertainty and impracticability of cor¬ 
rectly ascertaining the objects of the bequest. 

As it is absolutely impossible for the appellee trustee 
to distribute the money in accordance with the tes¬ 
tator’s directions expressed in the will, the bequest 
should be held void for uncertainty. 
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3. The bequest herein is void because it is imprac¬ 
ticable, if not impossible, for the appellee trustee 
to distribute the money even if the amount due 

each beneficiary were ascertainable. 

■ 

A testamentary gift to a class takes effect at the 
testator’s death unless otherwise directed by the will. 
Millikin Nat. Bank v. Wilson, 343 Ill. 55,174 N. E. 857; 
40 Cyc., page 1574. 

The report of the Surgeon General of the Arnjiy for 
the week ending February 20, 1926 (R. 8, 9), indicates 
that there were over one thousand patients in Walter 
Reed Hospital on the date of Stephen J. McAtdle’s 
death, February 17, 1926. As the sum to be dis¬ 
tributed is approximately $6,000.00, there would be an 
average of $6.00 given to each patient. It cannot be 
doubted that most of these patients either havfe left 
the hospital or have died. It would be a tremendous, 
if not impossible, task to locate the patients who were 
in Walter Reed Hospital at the time of the testator’s 
death, or of locating the next of kin of those who| have 
since died, merely for the purpose of paying to each 
an average sum of approximately six dollars, Vhich 
average sum would be substantially lowered by the 
expensive procedure necessary to locate over one thou¬ 
sand individuals or their next of kin distributed all 
over the United States, if not the world. Where the 
patient has since died and next of kin are involved, the 
appellee trustee would be faced with the question of 
determining just who are the next of kin undejr the 
law of jurisdiction of which the deceased patient was 
a resident. In many cases where the patient has [since 
died, there would be the further difficulty of having to 
have an executor or administrator appointed in 
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that there be some one to whom the bequest may be 
legally paid. Naturally, the expensiveness of this pro¬ 
cedure in order to receive five or six dollars makes the 
payment of the bequest in such cases out of the ques¬ 
tion. It would be difficult enough to divide the amount 
among ten patients. Where the amount must be divided 
among over one thousand patients, the task is im¬ 
possible for all practical purposes. When it is con¬ 
sidered that many of the patients have since died, the 
number of actual beneficiaries to be paid would be 
greatlv in excess of a thousand. 

Where 'a trust is incapable of execution, or is too 
impracticable to execute, the trust is void. Columbian 
University v. Taylor, supra; People v. Powers, 147 
N. Y. 104; Prichard v. Thompson, 95 N. Y. 76. 

In the case of Columbian University v. Taylor, supra, 
the bill to avoid a trust alleged that the trust, in which 
land was devised to an educational institution to create 
an endowment for the education of young men to fit 
them for admission to the Naval Academy, was “so 
uncertain as to its objects and subjects that it was im¬ 
possible of execution . . . , has in no wise been 

executed . . . , and that it is now and ever will be 

impossible of execution. . . Although the court, 

in sustaining a demurrer to the bill, said that the trust 
was a valid charitable trust on its face, the court held 
in effect that the trust could become invalid after the 
incapacity of the execution of the trust had been de¬ 
monstrated. The facts of the present case certainly 
demonstrate the impossibility of distributing the 
money to the beneficiaries in any proportion. 

In the case of People v. Powers, supra, the court 
held void a testamentary trust of property to be dis¬ 
posed of “among the charitable and benevolent insti- 
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tutions or corporations in the city of Rochester^ as he 
shall choose, and such sums and proportions as he shall 
deem proper .’ 9 The court said, on page 111, tljat the 
trust including all the charitable institutions of E large 
city 4 ‘would devolve duties upon the court which could 
only be discharged with the greatest difficulty, if 
capable of execution at all.” I 

In the case of Prichard v. Thompson, 95 N. Y. 76, the 
court held void a testamentary trust “to distribute the 
said sum of $150,000 to and among such incorporated 
societies, organized under the laws of the State of 
New York, or the State of Maryland, having lawful 
authority to receive and hold funds upon permanent 
trusts for charitable or educational uses, as my Execu¬ 
tors . . . shall elect for that purpose, and in such 

several sums, ... as they, my executors j . . 
shall determine.” The court said on page 82, jin re¬ 
ferring to this trust: 

“if a court of equity should be called up^u, or 
assume to take upon itself the responsibility of 
carrying into effect the bequest of the testaior, it 
would be obliged to bestow upon every charitable 
and educational institution within the two States 
named a portion of the fund in question. This 
would be a matter of great difficulty if not imprac¬ 
ticability, and would inevitably lead to serioujs em¬ 
barrassment in the discharge of the duty of dis¬ 
posing of the fund in question.” 
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4. The fund may not be applied for a purpose or dis¬ 
tributed in a manner not contemplated 
by the testator. 

If the testator expresses an intention that certain 
things be done, and if it is impossible to carry out this 
intention, no other intention may be substituted in its 
place. The appellee trustee has no right to apply this 
money for some other purpose that he considers char¬ 
itable or to distribute it equally. To do this would be 
to make a new will for the testator, and no court, per¬ 
sonal representative or trustee has power to do this. 

The object of a judicial consideration and interpre¬ 
tation of a will is for the purpose of elucidating the 
language used in the will, and not to contradict or vary 
its terms. Buchanan v. Nat. Savings <£ Trust Co 57 
App. D. C. 386, 388. 

The coiirt’s “function, and sole function, is to give 
effect to the expressed intent of the testator.’’ Assoc, 
of Survivors of Seventh Ga. Reg. v. Lamer , 55 App. 
D. C. 156, 158. 

It may be contended that if the appellee trustee 
cannot distribute the fund according to the terms of 
paragraph 4 of the will of Stephen J. McArdle, then 
the Court under the doctrine of cy pres may have the 
fund applied to carry out as near as possible the in¬ 
tention of the testator, or even applied for some other 
purpose considered charitable. This would be invalid, 
however, as the cy pres doctrine is not recognized in 
the District of Columbia. Graf v. Wallace, 59 App. 
D. C. 64;i Ould v. Washington Hospital, 1 McArthur 
541 (affirmed 95 U. S. 303). 
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5. The appellant as the sole surviving heir at law and 
next of kin of Stephen J. McArdle is 
entitled to the fund. 

j • 

Where a trust created by a residuary bequest fails 
because it is uncertain and incapable of execution, a 
resulting trust at once arises in favor of the hei^s at 
law and next of kin of the testator, enforceable in 
equity. Columbian University v. Taylor, sz^pra; 
Nichols v. Allen, 130 Mass. 211. 

The law favors a construction of a will which will 
tend not to disinherit heirs of the deceased; doulf>t as 
to the construction of a will as between the kindred 
of a testator and utter strangers should be resolved in 
favor of the kindred. Allen v. Reed, 57 App. D. Cl. 78; 
Sherman v. American Sec. and Trust Co., 57 App. 
D. C. 273. j 

While the present case is not one in which t^iere 
are two interpretations to a will, both of which wjould 
be valid so as to avoid an intestacy; nevertheless, it 
is respectfully submitted that any doubt should b<* re¬ 
solved in favor of the next of kin and heir at law 
rather than in favor of the more than one thousand 
strangers who would take only a few dollars each. 


CONCLUSION. 

i 

It is respectfully submitted that the bequest or tpist 
in question is not a charitable trust or bequest because 
it lacks the essence of charity from both a popular iand 
a legal standpoint. It is a simple bequest of mcjney 
to a class of persons, uncertain at the time the be¬ 
quest was made, but certain at the time the bequest 
became effective. It is not charitable because it lacks 



the uncertainty and vagueness as to beneficiaries neces¬ 
sary in a charitable trust or bequest. The bequest fails 

because it lacks certainty and definiteness as to the 

•/ 

amount which each beneficiary is to take, and because 
it is impossible for the court or the trustee to execute 
the trust. The bequest can hardly be designated a 
trust because the trustee is merely a conduit through 
whom the money was to pass. His duties as trustee 
are no different from the duty of an executor who pays 
legacies and bequests during the period of adminis¬ 
tration or upon its close. The fund cannot be applied 
in some manner other than that expressed in the will 
as that would be making a new will for the testator. 
The appellant as sole heir at law and next of kin is 
entitled to the fund by way of a resulting trust. 

It is, therefore, respectfully submitted that the de¬ 
cree appealed from should be reversed. 

Respectfully submitted, 

SEFTON DARK, 

GEORGE MONK, 

JAMES O’D. MORAN, 

Attorneys for Appellant. 






Coart of Appeals of tfje district of Columbia 


January Term, 1932. 


No. 5611. 


MARGARET A. DARCEY, Appellant , 


vs. 

THOMAS W. O’BRIEN, Trustee of the Estate of 
Stephen J. McArdle, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


NORMAN B. LANDREAU, 
LAMBERT O’DONNELL, 
THOMAS W. O’BRIEN, 

Attorneys for Appellee. 

















IN THE 


Court of glppeal* of tfje District of Columbia 

January Term, 1932. 

I 

No. 5611. 

— 

| 

MARGARET A. DARCEY, Appellant, | 

i 

VS. 

THOMAS W. O’BRIEN, Trustee of the Estate of 
Stephen J. McArdle, Appellee. 

I 

BRIEF ON BEHALF OF APPELLEE. 

QUESTIONS PRESENTED. 

1. Does the following bequest create a charitable 
trust? 

“All the remaining money that is left 1 give 
and direct my said Trustee, and Executor, Clar¬ 
ence I. Gessford, to distribute by him to the pa¬ 
tients in Walter Reed Hospital in said District. 
The worst cases to receive the most money. The 
other patients to receive so much in regards to 
their ailments.” 

2. Is the said bequest void because of vaguenesp and 

uncertainty in regard to the amount due to each jbene- 

ficiarv? 

* 

i 

3. Is the said bequest void because of impractica¬ 
bility or of impossibility of fulfillment by the appellee 
trustee? 
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ARGUMENT. 

1. The bequest involved herein is a charitable trust, 
and not merely an attempted gift of money to individ¬ 
uals of a certain class. 

The elementary rule of law applicable to the crea¬ 
tion of a valid testamentary gift or trust is concisely 
stated in the case of Nichols v. Allen , (1881) 130 Mass. 
211, 39 Am. Rep. 445: 

“A trust which by its terms may be applied to 
objects which are not charitable in the legal sense, 
and to persons not defined by name or class, is too 
indefinite to be carried out.” 

That a trust will be deemed to exist upon three con¬ 
ditions was established in the early case of Briggs v. 
Penny, 3 MacN. & G. 546, which was quoted with ap¬ 
proval in the case of Colton v. Colton, 127 U. S. 300, 
32 L. Ed. 138, as follows: 

“1. When the words accompanying a gift or 
bequest are so used as to exclude all option or 
discretion in the party who is to act as to his 
acting according to them or not; 

“2. The subject must be certain, and 

“3. The objects expressed must not be too 
vague or indefinite to be enforced.” 

The wording of the bequest in the instant case gives 
explicit instructions to the trustee named therein as 
to what duty he was to perform, i. e., to distribute the 
residue of the estate to the patients in Walter Reed 
Hospital, and consequently the trustee, if called upon 
to act, has no alternative in the matter. 
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The subject of the bequest, of course, was the fund 
referred to as being made up of “all the remaining 
money that is left,” and constituted the unexpended 
balance of the estate in the hands of the executor, 
amounting to the sum of $5,990.82. (R. 3.) 

The object to be attained was the distribution of 
the said fund among the patients at Walter Reed Hos¬ 
pital in the measure set forth in the residuary clause 
of the will, i. e., “The worst cases to receive the most 
money. The other patients to receive so much in re¬ 
gards to their ailments.” 

i 

With reference to the first question, the appellant 
has undertaken to show the court that the terms qf the 
said clause, as set forth in the statement of the case, 
fail to establish a charitable object. 

In support of this objection appellant cites the case 
of Kain v. Gibboney, 101 U. S. 362, 25 L. Ed. 813, 
which is discussed on page 9 of appellants brief, and 
it is respectfully submitted that the facts therein are 
not analogous to the facts in the instant case a^ the 
same had reference to a gift to a religious community 
as distinguished from a gift for religious uses. 

I 

In fairness to appellant’s attorneys it may be stated 
that a careful examination of the digests of the re¬ 
ported cases on the subject of charitable trusts fails 
to disclose a case in which the courts were called upon 
to give consideration to a state of facts similar to that 
presented in the instant case. 

* 'I 

For the purpose of establishing that the object of 
the residuary clause now before the court is charitable, 
recourse may be had to the statute of charitable uses 
passed in 1601, and distinguished as Stat. 43, Eli^. c. 
4, which undertook to denominate all of the objects 
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that were considered charitable in a legal sense, and 
among which is found “maintenance of sick and 
maimed soldiers and marines. ,, 

The appellant may argue that the statute of charit¬ 
able uses is not in force in this jurisdiction, but never¬ 
theless the courts have consistently considered all of 
the objects listed in the said statute as charitable, 
and writers on the subject have taken a like attitude. 

Perry on Trusts and Trustees, Sec. 687, (7th Ed.) 
states that: 

“Charitable trusts include all gifts in trust for 
the relief and comfort of the poor, the sick and the 
afflicted.” (Italics ours.) 

and in support of the statement cites the case of Car¬ 
ter v. Whitcomb, 74 N. H. 482, 69 Atl. 779. * 

Corpus Juris, Vol. 11, p. 315, Sec. 19, states the law 
to the same effect, in that: 

“A gift for the relief or amelioration of the con¬ 
dition of the . . . sick and afflicted is one for 
a charitable purpose.” 

The record (R. 9) discloses the fact that at or about 
the date of the death of the testator there was a total 
of 1084 patients at Walter Reed Hospital, of which 
114 were listed as civilians and not shown to be con¬ 
nected in any way with the armed forces of the United 
States, and the remaining 970 patients were listed as 
being either soldiers or ex-soldiers except 15 nurses, 
which it is presumed were connected with the army 
medical corps. 

The fact that the large number of persons referred 
to above were listed as patients at the hospital leads 
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to the conclusion that they were either sick or maimed, 
and consequently any relief or comfort that njight be 
enjoyed by such patients as a result of the distribu¬ 
tion of the residue of the estate among theroi would 
serve a charitable purpose in a legal sense, in view 
of the comments made by the legal writers ref dr red to 
above. 

In any event it is the contention of appellee’s coun¬ 
sel, as hereinafter set forth, that the distribution is to 
be made to the patients physically present in the hos¬ 
pital on the date of distribution and that such was 
the intention of the testator. I 

The appellant’s counsel further contend that the be¬ 
quest does not establish a charitable trust because 
“uncertainty of beneficiaries is an essential ^lement 
of a charitable gift or trust.” In support of this con¬ 
tention the case of Washington Loan and Tryst Co. 
v. Hammond , 51 App. D. C. 260, 265, and the ^ase of 
Columbian University v. Taylor , 25 App. D. C. 124, 
131, approving a statement made by Pomerdy, are 
cited. 

I 

An examination of the case of Washington Loan and 
Trust Co. v. Hammond, supra, discloses that while the 
court stated that ‘ ‘ One of the essentials of such a trust 
is indefiniteness as to the beneficiaries”, the support¬ 
ing authorities do not appear to go that far. The case 
of Russell v. Allen, 107 U. S. 163, 167, 2 Sup. Clt. 327, 
330 (27 L. Ed. 397), to the effect that the founder of 
a charitable trust “may leave the details of its ad¬ 
ministration to be settled by the trustees under the 
superintendence of a court of chancery”, was cited. 
From the case of Columbian University v. Taylor, 
supra, where this court had quoted with approval from 
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Pomeroy (2 Pom. Eq. Jur. Sec. 1025) was quoted the 
following: 

“One of the distinguishing elements of a ‘charit¬ 
able’ as compared with an ordinary trust consists 
in the generality, indefiniteness, and even uncer¬ 
tainty which is permitted in describing the objects 
and purposes of the beneficiaries.” 

The italics are ours for the purpose of inviting the 
attention of the court to the particular words used, 
which, to us, do not import a demand that the benefi¬ 
ciaries must be indefinite. 

From the same case (Washington Loan and Trust 
Co. v. Hammond, supra,) this court reviewed the law 
in force in this jurisdiction governing the test of 
definiteness as applied to charitable trusts as follows: 

“The courts of Massachusetts, Maryland, West 
Virginia, and other states apply the same test of 
definiteness to charitable as to private trusts, but 
they are not in harmony with the great weight of 
authority, and certainly not with the holding of 
the Supreme Court of the United States and this 
court. The question here involved was not de¬ 
cided in Dinwiddie v. Metzger, 45 App. D. C. 310, 
for it was conceded by the parties in that case 
that the charitable trust which the will attempted 
to create could not be carried into effect. True, 
in the earlier days, long before this court was es¬ 
tablished, the Maryland rule prevailed here. 
Barnes v. Barnes, 3 Cranch. C. C. 269, Fed. Cas. 
No. 1,014; Coltman v. Moore, 1 MacArthur (8 App. 
D. C.) 197. That is not so now.” 

The rule prevailing in the State of New Hampshire 
is similar to that which prevails in this jurisdiction, 
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as outlined in the case of Washington Loan and Trust 
Co. v. Hammond, supra, and the Supreme Court of 
New Hampshire, in the case of Clark et al. v. Camp¬ 
bell et al., 82 N. H. 281,133 Atl. 166 (1926), when con¬ 
sidering the question as to whether a bequest for the 
benefit of testator’s “friends” was invalid foif want 
of certainty of the beneficiaries, reviewed the subject 
as follows: i 

1 * By the common law there cannot be a valid bequest 
to an indefinite person. There must be a beneficiary, 
or a class of beneficiaries, indicated in the will, capable 
of coming into court and claiming the benefit pf the 
bequest. Adye v. Smith, 44 Conn. 60, 26 Am. Re]p. 425. 
This principle applies to private, but not to public 
trusts and charities. Harrington v. Pier, 105 Wig. 485, 
50 L. R. A. 320, 76 Am. St. Rep. 924, 82 N. W. 3^5; 28 
R. C. L. 339, 340; Morice v. Bishop of Durham, 9 Ves. 
Jr. 399, 32 Eng. Reprint, 656, 10 Ves. Jr. 522, 32 Eng. 
Reprint, 947, 5 Eng. Rul. Cas. 548. 

“The basis assigned for this distinction is the dif¬ 
ference in the enforceability of the two classes of 
trusts. In the former, there being no definite hestui 
que trust to assert his right, there is no one whp can 
compel performance, with the consequent unjust en¬ 
richment of the trustee; while, in the case of the letter, 
performance is considered to be sufficiently secured by 
the authority of the attorney general to invoke the 
power of the courts. The soundness of this distinc¬ 
tion and the grounds upon which it rests, as applied 
to cases where the trustee is willing to act, has been 
questioned by distinguished authorities (5 Haijvard 
L. Rev. 390, 394, 395; 65 University of Pa. L. Rev. 
538, 540; 37 Harvard L. Rev. 687, 688), and has been 
supported by other authorities of equal note (15 jHar- 
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vard L. Rev. 510, 513-515, 530). It is, however, con¬ 
ceded by the former that, since the doctrine was first 
stated in Morice v. Bishop of Durham, supra, more 
than a century ago, it has remained unchallenged, and 
has been followed by the courts in a practically un¬ 
broken line of decisions. 5 Harvard L. Rev. 392, 397; 
65 University of Pa. L. Rev. 539; 37 Harvard L. Rev. 
688; 26 R. C. L. 1189. Although it be conceded that 
the doctrine is not a legal necessity (15 Harvard L. 
Rev. 515), the fact that it has never been impeached 
affords strong evidence that in its practical applica¬ 
tion it has been generally found just and reasonable. 
This is a sufficient ground for continued adherence to 
the rule. 

4 4 Nor is the force of the precedents impaired by the 
fact that, of necessity, some exceptions to the applica¬ 
tion of the doctrine have been recognized, as in the 
case of bequests to an executor to pay funeral ex¬ 
penses, which have been permitted to take effect, not¬ 
withstanding the want of a beneficiary capable of in¬ 
voking judicial power for their enforcement. 15 Har¬ 
vard L. Rev. 515, 530; Gafney v. Kenison , 64 N. H. 
354, 356, 10 Atl. 706. See Smart v. Durham, 77 N. H. 
56, 58-60, 86 Atl. 821. A more liberal rule as to what 
constitutes a charitable as distinguished from a pri¬ 
vate trust prevails here that obtained at the time the 
opinion in Morice v. Bishop of Durham, supra, was 
rendered. It would seem clear that it is in this respect 
only that Prof. Ames treats Goo dale v. Mooney, 60 
N. H. 528, 49 Am. Rep. 334, as drawing away from the 
earlier case. 5 Harvard L. Rev. 392. 

4 4 4 An examination of the authorities generally will 
show that in modern times instances of testamentary 

mi 

gifts being rendered void for uncertainty have been 
of much less frequent occurrence than formerly, and 
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that courts are now quite uniformly reluctant to admit 
uncertainty as a ground for avoiding the formal dis¬ 
position of property.’ Gafney v. Kenison, 64 |N. H. 
354, 356, 10 AtL 708. 

“The court was there construing a bequest in trust 
for the relief of the most destitute of the testator’s 
relatives, and the language above quoted had refer¬ 
ence more particularly to testamentary provisions, 
establishing charitable trusts as they are interpreted 
in this jurisdiction. Haynes v. Carr, 70 N. 463, 
481, 49 Atl. 638; Carter v. Whitcomb, 74 N. E[. 482, 
487,17 L. R. A. (N. S.) 733, 69 Atl. 779, and cases cited. 

“The more liberal construction of charitable uses 
existing here is due in part to the fact tha[t our 
courts of equity have original and inherent jurisdic¬ 
tion over charities independently of Stat. 43 Eliz. 
chap. 4 (Goodale v. Mooney, 60 N. H. 528, 533, 5$4, 49 
Am. Rep. 334; Webster v. Sughrow, 69 N. H. 38(j, 381, 
48 L. R. A. 100, 45 Atl. 139), and are unrestrained by 
local statutes which in some states have ‘ reduced 
charitable bequests to the level of legacies for private 
purposes.’ Haynes v. Carr, supra, 481, 482, 48$ (49 
Atl. 641); Glover v. Baker, 76 N. H. 393, 414, 4i7, 83 
Atl. 916. The general object of a charitabl^ use 
having been defined, or a means of fixing it having 
been provided by the testator, indefimteness of the 
beneficiaries, if not an essential element of such a 
trust, at most does not render it void . Haynes v. Carr , 
supra, 481, 482,484 (49 Atl. 638). In the case of purely 
private trusts, however, the common-law rule that 
there must be a definite or ascertainable beneficiary 
has always prevailed in this jurisdiction.” (Italics 
ours.) 


i 
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2. The doubtful feature of the bequest, as to the 
amount each patient is to receive, does not affect the 
validity of the trust. 

Counsel for appellant undertakes to show that the 
bequest must fail because the definite proportion of 
the residue which each patient is to receive is not 
clearly established by the terms of the trust. 

First is cited the case of In re King, 200 N. Y. 189, 
193, 34 L. R. A. (N. S.) 945, 949, quoting with approval 
from Jarman on Wills, the characteristics of “A gift 
to a class.” 

The cases of Sheedy v. Roach, 124 Mass. 472, 476, 
26 A. R. 680, 682, and Dahlgren v. Dahlgren, 55 App. 
D. C. 52, 56, also cited, relate to the essentials of valid 
private trusts as distinguished from charitable trusts, 
and the case of Colbert v. Speer, 24 App. D. C. 187, 
210, relates to a bequest held “void for uncertainty and 
incompleteness ’ \ 

It is our contention that the bequest in this case 
establishes a valid charitable trust and that the fore¬ 
going cases have no application. 

In any event the case of In re Lawler, 213 N. Y. 
Supp. 723, (1926) held that a power similar to the one 
now under consideration was valid. In this case the 
ninth clause of the will provided as follows: 

“Ninth—All the rest, residue and remainder of 
my estate, I give and bequeath to my executor 
hereinafter named, to distribute the same to and 

• among such persons as are hereinbefore named 
in this my last will and testament, and in such 
shares or amounts as he in his discretion may 
determine, preference given to my nearest blood 
relatives.” 



As against the contentions of the contestants, the 
court held that the will was not objectionable because 
it failed to specify the amount each legatee should re¬ 
ceive ; that the provisions of the will were such that the 
court could carry out the wishes of the testator; and 
that the executor could not eliminate, in distribution 
of the residue of the estate, any one of those named in 
the will, whether or not related to the testator by 
blood, and that those so related to the decedent should 
receive as much, if not more, than those who were not. 

I 

In the case of Re Ludlow (1923) W. N. (Eng:) 126, 
affirmed in (1923) W. N. 314—C. A., it was held that 
a bequest of an endowment to provide “hospital 
wards, beds, or cots at or in connection with any 
hospitals or convalescent home or homes or other 
charitable or benevolent institutions,” at designated 
places, was a good charitable gift. 

The court will take judicial notice of the fact that 
the Government of the United States has worked out 

l 

a schedule of disability rating in applying the provi¬ 
sions of The World War Veterans’ Act, 1924, and the 
monthly compensation paid to war veterans undef said 
Act is based on disability ratings according to the per¬ 
centage of disability. 

i 

I 

3. The intention of the testator can be complied 
with by distributing the fund among the patieiits in 
the hospital at the date of distribution. 

I 

Counsel for appellant take the position that the be¬ 
quest in this case is not a charitable trust, but is an 
attempt to make a gift to a class, to take effect a!t the 
date of the testator’s death, and that because of the 
many changes in the legal status of the patients, vfhich 
have naturally occurred during the period that| has 
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elapsed since the date of testator’s death on February 
17, 1926, it would be impracticable, if not impossible, 
at this late date to make a distribution of the residuary 
fund. 

The answer to that proposition is that the bequest 
now under consideration is not a gift to a class, but 
a valid charitable trust and that the fund may be dis¬ 
tributed to the patients at the hospital in accordance 
with the intention of the testator, as expressed in his 
will, without reference to the date of his death. 

It is our contention that since the testator directed 
the trustee to distribute “the remaining money that 
is left” among the patients at the hospital, he must 
have been aware of the fact that the trustee would not 
be in position to establish whether there was a fund 
to be distributed until after payment by the executor 
of the debts, specific bequests, and probate expenses, 
and that a considerable period of time would neces¬ 
sarily elapse before any distribution of the remaining 
money, if any, could be made. 

In view thereof a distribution to the patients in the 
hospital at this late date will effect a compliance with 
the intentions of the testator respecting the ultimate 
beneficiaries of his charity. 

In the case of Hanson v. Little Sisters of the Poor, 
70 Md. 434, the court held that it was the intention of 
the testator that his property should go to the Little 
Sisters of the Poor and, as further stated, 

“If we are prevented by no rule of law to the 
contrary, we must give full effect to his intentions, 
as expressed in his will.” 

This court in the case of Washington Loan and 
Trust Company v. Convention of P. E. Church, 54 App. 
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D. C. 14, 19, held that where the intention of the testa¬ 
tor does not conflict with any rule of law or public 
policy, it is the duty of the court to be diligent in 
seeing that it is obeyed, and that nice distinctions by 
which the clearly stated will of a testator will be de¬ 
feated should not be resorted to or encouraged. 

CONCLUSION. | 

I 

The court below found as a matter of fact ^nd as 
a matter of law that the residuary bequest cohtained 
in paragraph 4 of the will of Stephen J. McpArdle, 
deceased, created a charitable trust, capable of being 
carried out in accordance with the directions contained 
in said residuary bequest, and that the same \^as not 
void because of uncertainty and impossibility jof ful¬ 
fillment, and we respectfully submit that th£ trial 
court’s findings in this case should be affirmedj 

Respectfully submitted, 

NORMAN B. LANDREiu, 
LAMBERT O’DONNELjL, 
THOMAS W. O’BRIEl'j, 

Attorneys for Appellee. 




